
JUDITH L. CORLEV 
(202) 434-1622 

-.4 
607 FOURTEENTH STREET, N.W. . WASHINGTON. D.C. 20005-201 I 

TELEPHONE 202 628-6600. FACSIMILE: 202 434-1690 

May 27, 11999 

Michael Lehmann 
Office of the General Counsel 
Federal Election Commission 
999 E Street, N.W. 
Washington, D.C. 20463 

Re: MUR 4759 - Phillip J. Maloof, Friends of Phil Maloof and 
Dolores Gonzales, as Treasurer, Supporters of Phil Maloof and 
Theresa Keaveny, as Treasurer 

Dear Mr. Lehmann: 

This is the response of the above-named Respondents to the Commission’s 
letter of March 3 1, 1999. We ask that, for the reasons discussed below, the matter be 
dismissed and the Commission take no action.‘ 

A dismissal with no action is wmanted because of the de minimis nature of the 
matters raised in the complaint. As the committees of a first time federal candidate, 
operating in a complicated situation with two elections at the same time, it is not 
unexpected that there would be some confusion in the campaign. The actions of the 
Committees did not deceive the public in any way. 

The facts recited by the General Counsel’s Factual and Legal Analysis 
demonstrate that the Statement of Candidacy was filed by Mr. Maloofs campaign 13 
days after it was due. Mr. Maloof himself did not h o w  that the form had been filed 
late. It is not clear what harm this late filing may have caused that would wmant the 
Commission devoting its scarce resources to pursuing this matter. The public wiij 

We understand that this matter will remain confidential during the pendancy ofthe 
Commission’s consideration. 
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clearly informed of his candidacy -- more so even than it would have been with the 
filing of a Statement of Candidacy -- by his public announcement. His campaign 
committee had no obligation to file any reports or other information during this 13- 
day period. 

It is especially confusing given the disparate treatment of the campaign when 
compared to that given incumbent Members of Congress. The Commission has had a 
practice of notifyrng incumbents by letter that they appear to have exceeded the 
$5,000 threshold for candidacy. They are allowed to submit their Statement of 
Candidacy late -- often significantly later than 13 days -- without any action by the 
Commission. We would ask that the Commission not take any action on this matter 
as well. 

Regarding the materials in question produced by Mr. Mdoof s two principal 
campaign committees, the Committees had admitted in an earlier filing that the 
materials in question did not contain an adequate "paid for by" disclaimer. (The 
invitation did contain best efforts and IRS disclaimers). There are, however, 
significant additional factors that we believe the Commission should take into 
consideration in deciding this matter. 

Attached to this letter are two letters, one from Tom Hujar of FDR Services 
and another from Susan Burnside of Bumside & Associates, and an Midavit of James 
M. Koch, regarding the omission of the disclaimer from the campaign materials. 
Attachment A As recounted in these statements, the campaign hired a consultant, 
FDR Services, to handle the operations of the campaign. In the case of the absentee 
ballot mailing, the consultant, Mr. Mujar, contracted with another outside consultant, 
Burnside & Associates, to produce and distribute the mailing. Mr. Hujar relied on the 
outside consultant to ensure that all legal requirements for the mailing would be met. 
He acknowledged to Mr. Koch that in reviewing the mailing before it was sent, he did 
nor notice that there was not an appropriate disclaimer. Ms. Burnside has also 
acknowledged that her staff did not detect that the mailing did not contain a 
disclaimer. 

The billboarddposters and fundraising invitation at issue were also prepared 
under the direction of FDR Services. In neither case did the consultant realize that the 
materials were distributed without a proper disclaimer. According to Mr. Hujar, in 
the case of the billboards, the matter was corrected within 10 days of realizing the 
mistake. He takes full responsibility for the omission. 



It is important to know that neither the candidate, Phil Maloof, nor any of the 
staff of the campaign reviewed these materials before they were distributed or were 
aware that the materials had been distributed without a proper disclaimer. The 
Committees did not intend to distribute any materials without a proper disclaimer. 
These instances were the exception rather than the rule for the campaign. Other 
materials produced by the campaign did include a proper disclaimer. See examples in 
Attachment B. 

In their earlier filing, the Committees also noted that each of the three items in 
question contained information that would give clear notice to the reader of who was 
the sponsoring entity. All three used the distinctive logo for the campaign or its 
campaign slogan, both of which were widely distributed as "brands" for the campaign. 
The fundraising hvitation was for an event held at the candidate's mother's home, 
with instructions to make checks payable to Supporters for Phil Maloof. The absentee 
ballot mailing included a cover letter on Maloof campaign stationery with a picture of 
the candidate. 

The Committees are not arguing that these factors take the place of an adequate 
disclaimer. These facts do, however, support the argument that the public policy 
purpose underlying the disclaimer provisions was not seriously compromised by the 
lack of a disclaimer. There was no attempt to mislead the public and no confusion on 
the part of the public as to the party sponsoring and paying for the communications in 
question. 

The Commission has in prior MURs taken into consideration the fact that 
someone outside the campaign was responsible for the omission of a disclaimer. See, 
for example, MUR 4842,4154,3739,3739. In these cases, the Commission saw fit to 
take no further action. That is the appropriate result in this case, as well. 

The Commission has often cited the volume of compiaints filed as a factor in 
its inability to quickly investigate and resolve matters pending before it. By 
investigating and pursuing a matter such as this, the Commission is in fact 
encouraging the filing of more of these complaints -- Complainants know full well 
that these complaints will not be dismissed before the election and file a constant 



barrage against a candidate for press purposes only. The Commission could reduce 
the volume of such "strike" complaints, if it acted quickly to dismiss them.* 

The facts of this case warrant such treatment. The omission of the disclaimer 
was inadvertent and isolated. We ask again that the Commission disiniss this matter 
and take no further action on it. 

Counsel to Respon 

enclosures 

At least one Commissioner has questioned the constitutionality of the disclaimer requirement 
altogether. (Statement of Reasons of Commissioner David M. Mason in MUR 4741) 



ATTACHMENT A 



BEFORE THE FEDEFUL ELECTION COMMISSION 
MUR 4759 

AFFIDAVIT OF JAMES H. KOCH 

STATE OF NEW MEXICO 1 

COUNTY OF BERNALILLQ 1 
)ss. 

I, James H. Koch, having first been duly sworn and upon my oath, hereby state as follows: 

1. I have personal knowledge of  the facts set forth herein and, if called to testify in 

this matter, I would testify as set forth herein. 

2. During the 1998 campaign, I served as an unpaid advisor to Phil Maloof and his 

two campaign committees, Friends of Phil Maloof and Supporters of Phil Maloof (“the 

Campaign”) on various issues. I have known the family for thirty years. 

3. I have served in the New Mexico Legislature for eight years and on the New 
Mexico state Campaign Ethics Committee by appointment of the Speaker of the House for six 

years. 

4. The Campaign hired F.D.R. Services, Inc. as a consultant to manage campaign 

operations. The senior partner 0fF.D.R. Services, Inc., Tom Hujar, was responsible for the day- 

to-day activities of the Campaign. 

5. In May, 1998, a mailing of absentee ballot applications was sent out on behalf of  

the Canipaign. The design and printing of those absentee ballots applications was directed by 

F.D.R. Services, Inc. in Seattle, Washington. Due to issues raised under New Mexico law, the 

mailing was stopped before it was completed. The Campaign asked me to investigate what bad 

happened. 
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. . 

6.  I found that Mr. Hujar of F.D.R. Services, Inc. had arranged with an outside 

consultant to prepare and handle the mailing. Mr. Hujar said that he had relied upon them to 

ensure that all legal requirements for the mailing would be met. 

7. Mr. Hujar and Mr. Hujar alone had contact with the Bumside and Associates. Mr. 

Hujar alone reviewed the mailing before it wend out. Neither the candidate, Phil Maloof, nor any 

staff ofthe Campaign reviewed the mailing before it was sent. 

8. The billboards in question were also designed, produced and distributed by F.D.R. 

Services, Inc. under the direction of Mr. Hujar. 

9. The fund raising invitations in question were also designed, produced and 

distributed by F.D.R. Services, Inc. under the direction of Ms. Dia Hujar, wife of Mr. Hujar. The 

invitations were addressed and mailed by office volunteers. 

After the special election, Phil Maloof instructed me to discharge F.D.R. Services, 

Inc. , Mr. Tom Hujar and Ms. Dia Hujar. The primary reason for this dismissal was their 

inappropriate handling of the aforementioned items. 

SUBSCWUBED AND SWORN to before me by Mr. James H. Koch this ,7 day 

of May, 1999. 

?I1 I W Y  IYIKiC 
S1,SIk. 0 1 '  h t i V  \ t t \ lCO Notary Public 
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Auq&- 7 ,  ;loo2 

My Commission Expires: 
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May 20,1999 

Dear FPPC: 

As you know the Absentee Mail from Phil Maloof mailed to Democratic primary voters did not 
contain a disclaimer indicating that it was paid for by Friends of Phil Maloof. 

Our staff determined that the most economical way to include the disclaimer was to laser it onto 
the printed page when the personalization process took place. It is my understanding that the 
laser shop was instructed to do so although I have no written documentation to that effect. In 
any event, when we proofed the setups from the laser shop, our staff and Torn Hujar did not 
detect that the disclaimer was not included. Therefore the absentee form mailed with out the 
disclaimer. 

Our vendor was completely at fault for this error but we ultimately didn't catch the error. It was 
our job to make certain that the disclaimer was included and that your concerns about its 
absences were addressed prior to mailing. l apologize and accept full responsibility for this 
mistake. 

We produced three other mailers for the Maloof campaign they all had a disclaimer. The other 
mailers are enclosed for.your record! 

- 
Susan Burnside 
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Dear Diane, 

I wanted to personally write to let you know ~ f m y  p l m  
for the new year. 1 have spent the last few months talking with a 
k g e  number ofpeople in our community and, after much rod 
searching, I have decided to announce my candidacy for the First 
Congressional District in NW Mexico. As someone whosr: 
opinion I value, I wanted to let you h o w  in advance that I am 
rUnning and the reasons why. 

Before I get h t ~  reasons why I rmn running, I wanted to 

will be a special moment for my family and 1 hope that you will be 
able to share it with ua. There will be food and entertahment md 8 
relatively shorf speech. 

Over the last €our years, I have represented the growing 
neighborhoods o f t b  West Side of Albuquerque in the New 
Mexico Senate. I’ve won two elections, and along the wzy 
learned a great deal &out the problems facing OUT community. 
Truly, it has been bofh challenging and a rewarding experkme. 
First and foremost, it has taught me the importance o fworbg  
with neighborhood associations, school PTAs and other local 
citizen groups to develop policies and solutions to local problems. 
It is a lesson that I will take back with me when I begin my career 
in the U.S. House of Representatives. 



Wcrttl law quires  political committ9cs to report the name, 
najailiq aaldress, occupation andname of employer for each 
ndividual whose conmbutions zggregak in excess of $200 in a 
:deodar yes. Contributions are not ra? deducdblc. Corporato 
:onhibutions are not permitted, Produced by FDR Services. 
kid by ‘‘FFrieOds of Phil Maloof.” 

Detnocrat of New Mexico 



U.S. Senator Harry Reid 

Jan Laverpy Jones 
Mayor of Las Vegas 

a d  

Yvonne Atklnson Gats  
County Commission Chair Woman 

oof 
Candidate for U.S. Congress 

w 

u 

&&dlw&q# 

Spmisb Trail Country Club - Wese Gate 
74 Innisbrook Avenue 

Las Vega. Nevada 891 13 

(Buffkt L No-Host Bar) 

special Pd0-w by the ** ..dipad# - 
(Suggested contribution $500 per peaon) 
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I You ore cordially invited to join 

Senator Phil Maloof 
Candidate for U.S. Congress 

Fur a sit d m  candlelight dinner 
At the home of Coltem lMBloof 
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V O T E  T O D A Y  
POLLS O P E N  7 A M - / P r V r  

FOR A RIDE TOTHE POUS, PLEASE C A U  (505) 232-0930 

I M P O R T A N T  M E S S A G E  

Your vote will decide the winner. Not voting today 
is a vote for Phil’s opponent. The Ilcpublican 
I’arty’s attack campaign is designed to keep you at 

home tod~y. Your vote will send 2 mssage that 
dirty politics is not acceptable in New Mexico. 


